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LAWS THAT IMPACT EMPLOYEE LEAVE

ÅAmericans with Disabilities Act of 1990

ÅFamily and Medical Leave Act

ÅFlorida's Workers Compensation Act
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INTERPLAY BETWEEN ADA, FMLA AND THE 

WORKERS COMPENSATION ACT

ÅFMLA Quality Leaves

ÅADA Reasonable Accommodation

ÅWorkers Compensation Return to Work/Light Duty



A wider lens on workplace law

LIVING WITH THE FAMILY 

AND MEDICAL LEAVE ACT
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COVERED  EMPLOYERS

Å50 or more employees for 20 or more calendar workweeks 

in the current or preceding calendar year

ÅPossible joint employer coverage

ÅEmployees on leave or suspension may count
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ELIGIBLE EMPLOYEES

Å12 Months of employment (not 

continuous)

ÅMust have worked 1250 hours in 

preceding 12 months

Å50 Employees at or within 75 miles of work 

site
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QUALIFYING REASONS FOR FMLA LEAVE 

ÅBirth of a child

ÅPlacement of a child for adoption or foster 

care

ÅCare for close relative with a serious 

medical condition

ÅEmployeeõs own serious medical condition

ÅMilitary Caregiver Leave

ÅMilitary Qualifying Exigency Leave
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BIRTH OF A CHILD

ÅIncludes care of child during 1st 12 months

ÅApplies equally to male and female employees

ÅLeave must be completed within 12 months after birth

ÅIntermittent leave only with employerõs consent
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ADOPTION OR FOSTER CARE

ÅTo secure the adoption or placement

ÅIncludes pre -adoption leave for court hearings, 

counseling, etc.

ÅIntermittent leave only with employerõs consent

ÅMust be completed within 12 months



A wider lens on workplace law

CARE FOR CLOSE FAMILY MEMBER

ÅSpouse

ÅChild

ÅParent

ÅPerson standing in place of child or parent

ÅDoes not include in -laws

ÅIncludes married same sex spouses

ÅDoes not include unmarried couples



A wider lens on workplace law

CARE FOR CLOSE FAMILY MEMBER

ÅFamily member has a serious health condition and is 

unable to care for self

ÅFamily member must be unable to participate in regular 

daily activities

ÅAttending a funeral or closing an estate of a family 

member is not a qualifying reason
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WHAT IS A SERIOUS MEDICAL CONDITION

ÅInpatient care in a health care institution

ÅContinuing treatment by a health care provider

ÅAbsence of more than 3 calendar days

ÅPregnancy

ÅChronic disease or long term medical condition
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IN-PATIENT CARE

ÅAdmitted to hospital, hospice or residential care 

facility

ÅDoes not include emergency room visit

ÅIncludes subsequent treatment in connection 

with in -patient care
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CONTINUING TREATMENT BY HEALTH CARE PROVIDER

ÅIncapacity for more than 3 calendar days

ÅTreatment two or more times by a health care provider  

ÅTreatment one time and regimen of continuing 

treatment 
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PREGNANCY

ÅAny period of incapacity due to pregnancy

ÅIncludes pre -natal care
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CHRONIC SERIOUS HEALTH CONDITION

ÅContinues over long period of time, and 

ÅMay cause episodic periods of incapacity

ÅExamples - Asthma, Diabetes, Epilepsy

ÅPermanent or long term condition for which 

treatment is not effective

ÅExamples - Alzheimer, Stroke, Cancer
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ABSENCE TO RECEIVE TREATMENTS

ÅIncludes examinations to determine if serious 

medical condition exists

ÅDoes not include routine physical examinations

ÅExamples - Chemotherapy, Radiation, Dialysis, 

Physical Therapy After Stroke or Accident
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SERIOUS MEDICAL CONDTION

ÅMust cause employee to be unable to perform any of 

the essential functions of his/her position

ÅFuture incapacity not sufficient

ÅMultiple Health Problems may be a serious medical 

condition
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WHAT IS NOT A SERIOUS MEDICAL CONDITION?

ÅCommon Cold

ÅFlu (unless employee is out more than 3 days and get 

medications)

ÅFood Poisoning

ÅAttending a funeral

ÅHandling family memberõs estate

ÅVisiting family member but not providing care
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LEAVE FOR THE MEMBERS OF THE ARMED 

SERVICES AND THEIR FAMILIES 

Å26 weeks for family member to care for recovering 

service member injured during active duty.

Å12 weeks for any òqualifying exigencyó arising out of the 

service memberõs current tour of active duty or 

impending call to duty.
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FMLA Military Caregiver Leave

ÅEmployee (spouse, child, parent or next of kin) can take 26 

weeks in a single 12 month period to provide care to service 

member (Armed Services, National Guard or Reserves & vets 

with 5 years of prior service) with serious illness or injury

ÅIncurred in line of duty so member unfit for duty

ÅPer covered service member/ per injury

ÅMultiple leaves given under certain circumstances

ÅCan be intermittent or continuous
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Qualifying Exigency Leave

ÅMilitary events such as family support 
programs
ÅInformational briefings & counseling services
ÅChildcare activities
ÅFinancial & Legal Arrangements
Å5 days Short -Term Deployment leave
ÅPost-Deployment activities
ÅAny other event employee and employer 

agree upon as QE
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HEALTHCARE PROVIDERõS CERTIFICATION

ÅEmployee or close family member

ÅShould be provided before leave starts 

(if foreseeable) or within 15 days after 

employeeõs receipt of written request 
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HEALTHCARE PROVIDERõS CERTIFICATION 

ÅDate on which the serious health condition commenced

ÅProbable duration of the condition

ÅEmployee is unable to perform job functions

ÅEmployee is needed to care for a close family member
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HEALTHCARE PROVIDERõS CERTIFICATION

ÅChance to òcureó if incomplete 

ÅObtaining a second opinion

ÅObtaining a third opinion

ÅCost of second and third opinions

ÅEmployer can request additional information 

from health care provider
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WHAT IF CERTIFICATION IS NOT PROVIDED?

ÅCan Delay FMLA Leave if:

ÅLeave is foreseeable and delay will not result in a 

medical problem

ÅCan deny FMLA leave (employee with attendance 

problem)
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RECERTIFICATION ðEMPLOYEE AND FAMILY

ÅSHC- Not more often than every 30 days in connection with

an absence

ÅHowever, if duration of the condition is more than 30 days,

the ERmust wait until that minimum duration expires

ÅIf the leave is intermittent and/or reduced > 6 months -every

6 months, in connection with an absence

ÅIndefinite leave - every 6 months in connection with an

absence
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RECERTIFICATION ðEMPLOYEE AND FAMILY

ÅMay not request new information from HCP

ÅCan verify if absences are consistent with leave pattern

ÅNo 2nd and 3rd opinion allowed

ÅMay deny continuation of FMLA Leave if recertification is

not provided
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RECERTIFICATION ðEMPLOYEE  AND FAMILY

ÅMay Ask for Recertification anytime if:

ÅLeave extension requested

ÅSignificant change in circumstances 

ÅReceive information casting doubt on validity of 

medical condition or reason for absences
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HOW MUCH FMLA LEAVE IS AVAILABLE?

Å12 work weeks in a 12 month period

ÅLeave for birth or placement of child 

completed within 12 months
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SPECIAL RULES FOR SPOUSES

ÅLimited to a combined total of 12 weeks if 

leave is taken:

ÅFor birth of child or care for child after 

the birth

ÅFor placement of child with the 

employees for adoption or foster care

ÅTo care for an employeeõs parent with a 

serious medical condition
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SPECIAL RULES FOR SPOUSES

ÅHusband and wife each have 12 weeks 

FMLA leave if taken:

ÅFor their own serious medical condition

ÅTo care for a child or the other spouse with 

a serious medical condition
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MEASURING THE 12 MONTH PERIOD

ÅCalendar Year

ÅAny Fixed 12 Month òLeave Yearó

Å12 Months measured forward 

ÅRolling 12 month period measured 

backward

ÅChanging the method
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INTERMITTENT LEAVE

ÅEmployeeõs option for serious medical 

condition

ÅEmployerõs option for birth or placement 

of child
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EXAMPLES OF INTERMITTENT LEAVE

ÅTime off for medical appointments

ÅTime off for physical therapy

ÅLeave several days at a time for 

chemotherapy or radiation

Å2 hours leave for morning sickness for 

pregnant employee 
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INTERMITTENT  LEAVE

ÅNo maximum limit on amount of intermittent leave

ÅMinimum amount employer can require is smallest amount 

of time that payroll system uses to account for leave time

ÅCan not make employee take leave in blocks greater 

than one hour


